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The appellees severally herein petition for a re-

hearing- upon the following gi'ounds:

I

From the bottom of page 11 and the top of page

12, the opinion of the Court relates to the testimony

of riareuce W. Eolmett, and among other things the

^\)urt says

:

"It is also true that his testimony is not alto-

gether free from contradictions and misstate-
inents, and Avere it not for the corroborating tes-

timony of the entrymen, we should reject it alto-
gether."

An examination of the record discloses that the

Court held for cancellation certain patents Avherein

tho testimony of the entrjTnen did not corroborate

the evidence of Clarence W. Robnett, but is in direct

conflict therewith, and we call the Court's attention

to the evidence of Lon E. Bishop, Frederick W. Xew-

nian. Charles Dent and William McMillan, appear-

ino- on page 23 of the Court's opiiiion.

We call the Court's attention to the evidence of C.

W. Colby appearing at pages 3080 to 3085, of the

transcript, and especially page 3082, wherein the

v/itness states

:

''A. Well, these entrymen were in the eni-

1)1 oy, had Iteen for some time in the employ of
Small & Emery, except perhaps Mr. Dent, Vho
wasn't particularly employed by them, but had
consideral)le dealings—he ke])t a house at which



tliey stopped In going and coming, and also kept
some goods, and they got goods from him in go
ing and coming from Lewiston to the timber,
and these—there Avas a good deal of talk al)out
taking to timber and these parties concluded
that they wanted some, and Mr. Emery had been,

engaged in locating parties on timber, had made
a business of it, and finalh^ located them on
timber."

(Page o084). "A. Yes, sir; and asked him
(meaning Mr. Kettenbach) for a loan of this

money to prove up with, and I think he said he
would speak to Mr. Kester about it, and let me
know in a short time, or perhaps let me know in

the morning; anyway, it was only a short time

he took to giye me an ansv.-er. '^ * * ''

"A. I mean made proof
;
yes, sir. Exctise me.

When they Avere ready for the money, I got the

the money from the bank and handed it to

thei7>. and they went and made their proof."

MR. TAXXAHILL : Then what happened af-

ter th'ey made their proof?

"A. Well, Mr. Kettenbach says: 'Now,' he

says, 'I look to you, Mr. Colby, to get those mort-

gages and see that this thing is all straight,' and
so I Avaited around until they made their proof,

nnd AA'hen they did, I asked them to go up to Mr.

Barnett's office—I Avent ut) into Mr. Barnett's

office before this, and told him the boys AA^ere

making proof and I Ayould like to haA^e them
giA^e a mortgage, and told him I Avould like to

haye them remain in his office—it Ayas getting

late in the eAcning then—and I AA^anted him to

remain there to fix tip these mortgages and he

said he AA'ould and did. * * ^^* Emery came up
and says : "The boys Ayant to sell instead of giA^-

ing a mortgage. They say they Ayill haA^e the

same trouble al)out meeting the mortgage they



are having now, and prefer to sell, if they think
they can get a reasonable price," and asked me
if I thought Mr. Kettenbach would buy it, and
I says : 'I think not ; it is so soon after proving
up, but,' I sa^^s, 'I will go and see him.' I went
and saw Mr. Kettenbach and he says : 'Have
they proved up?' and I says, 'Yes.' 'Have they
got their final receipts?' and I saj^s, 'Yes.'

'Well,' he says, 'It is as much theirs now as it

Avill ever be,' and he says, 'Yes. I will buy them
if I can get them right,' and he says 'What will

they cost?' and I says, 'They will aAerage about
$750 or a little less, some more.' 'Well,' he says,

'I will see Mr. Kester about it and let you know
in a little while,' and I saw him again, and he
says, 'We will take them if they don't cost more
than $750,' so then I told Mr. Emery that Mr.
Kettenbach would buy them, and what he would
give, and Mr. Emery seemed to understand by
that what the boys w^anted for them, and in-

stead of making mortgages they made deeds.

(Page 308G of the record).

(Page 3087). "Q. I T\ill ask you if at the
same time, or at any time, you stated to Mr.
Kester, or anyone else, what the entrymen were
doing, or that they Avere to go ahead and proA'e

up, and deed the claims over to Colby and
Emery, meaning yourself and Emery, for $200
each.''

"A. Xo, sir ; there was nothing of that kind.
Xothing suggesting any such thing in the con-
A^ersation at all.'



FRED W. EMERY,

We also call the Court's attention to the evidence

of Fred W. Emeiy, appearing at pages 3115 to 3138

of the record. On page 3117 the witness testifies

:

"Q. XoAv, just state what occurred in rela-

tion to the location of these parties on timber

claims?
A. Why, these parties were all men, except

Dent, that has worked for us for a number of

years off and on, for—well, for the past proba-

bly 15 years. Evans probably a good deal lon-

ger than that, and at this time they were work-

ing the biggest part of the time for us in the

woods. We were in the luml)er business. ''' =^ * '^

A. And I was doing some locating off and on,

as I had time to cruise some timber and parties

were anxious to get located, why I Avould locate

a few of them; and I was up in the Avoods one

day, and they were there at one of the home-

steadei-^s cabins, in fact, Evaiis' homestead, and

they got talking about timber claims, about me
locating people', and wanted to know if there

was anything left, and I told them about a

bunch of timber there was there ; that is, there

was about four of them there, I think, at that

time; and they wanted to know if I thought it

was worth taking, and I told them I thought it

was, and they talked the matter over there dur-

ing the afternoon among them and concluded

they Avanted to get located, and Avanted me to

locate them, and I told them I Avould as soon as

T had a little time. The next—1 came doAvn

early then, and Avhen I came back they Avere

there, and I took them and Avent OA^er the timber

Avith them and located them.

Q. And Avhat occurred next?
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A. Well, they came down to LeAviston and
made their filings ; and after that a short time
they told me that they Avonld have to get money—they Avonld have to borrow money to proA-e up
on these claims. Well, they Avanted to knoAv
Avhat I thought about it, and I told t.hem I didn't
think they Avould have any trouble in borroAving
money; that there Avas lots of men in the coun-
try that Avas loaning money on timber claims,
enough to prove up on, and they told me to look
out for somebody that Avoukf be apt to haA^e
some, as they didn't knoAv as thev Avould haA^e
enough, and I told them I Avould.' Well, it run
on for some time then, and I spoke to Mr. Colby,
as he Avas our book keeper at that time, and ask-
ed him if he kneAv of anybody that Avould be lia-
ble to loan them boys AA^hat money they Avould
need on those claims for proving up, and he said
he didn't right then, Init he thought probablv he
could find them, and I told him to look around
and see Avho they Avas ; and some time after that
he told me that Mr. Skinner—I think it Avas W.
H. Skinner, that used to be mayor here, AA'^hat-

eA^er his initials Avas—AA'ould loan them the
money, but it proved—some short time before
they got ready to prove up AA^hy Skinner's money
didn't get there, and so there Avas no shoAv to get
it of him, and so I told him to see other parties,
and he told me he would, and one day he said he
Avas talking Avith Mr. Kester, I think, in regard
to it,—

^

Q. Mr. Kester or Mr. Kettenbach?
A. I Avouldn't be sure Avhether it Avas Kester

and Kettenbach, or Mr. Kettenl)ach, Imt he said
they hadn't decided Avhether they Avould loan it
or not

;
and a short time after that ^Ir. Ketten-

bach, I think it Avas, called me in and Avanted to
knoAv what I thought a])out this timber, if I had
located it and cruised it, and if T kneAV Avhat



ther.e was on it. I told him I did, and lie wanted
to know if I thought a loan would be safe of

$400.00 on it. I told him I thought it would be
perfectly safe; Avhile it wasn't first-class tim-

l}er, it was second growth, and it Avould proba-

bly cut a couple of million feet to the quarter

section, and I considered it safe to loan on it.

Q. Xow, what happened next?
A. Well, it appears that he loaned the mon-

ey on these claims; and after these boys had
proved up there was several of them came to

me and Avanted to know if I didn't think these

parties Avould buy the claims.

Q. Xow, did they all prove up at the same
time?

A. Xo : I think there Avas four proA ed up that

day.

Q. And it Avas these four that came to you?

A. Yes.

Q. All right. What did you tell them?
A. Well, I told them I didn't knoAV. They

said tHey Avould rather sell their claims if they

could get something reasonable for them in-

stead of giving a mortgage on them, because

they Avere all homesteaders in there, and they

could use the money to good advantage to im-

proA^e their homesteads Avith.

O. And then Avhat did you do?

A* Well, I spoke to Mr. Colby about it. I tol;l

him the boys would rather sell those claims out

and out than to mortgage them, and to see Avhat

he could do about it, and I think he Avent and saAV

Messrs. Kester and Kettenbach, and they decided

that they Avould buy the claims, r)voviding they

Avere all riaht.

O. And Avhen Avere they sold?

A. I think they AA^ere sold that day.

O. And do you knoAv anything about the sale

of the other tAvo claims?
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A. Xo, I don't know about the arrangements
for the sale of the other two claims.

Q. Xow, was there an}^ talk of the sale of these
claims before they made their final proof?
A. Xo.

Q. Was there any understanding or agreement
between you that they were to take these claims
up for you?

A. Xone whatever.

Q. What location fee did thev pay you?
A. They paid me $1 ()().()().

Q. $100.00 for each claim?
A. Each claim.

Q. Are you acquainted Avith Clarence W. Rob-
nett?

A. T am, yes, sir.

Q. How long have you known him?
A. Why, I think about fifteen years.

Q. I will ask you, Mr. Emery, if, the morn-
ing after the first conversation with Mr. Colby,

between Mr. Coll)y and Mr. Kettenbach, relative
to loaning the money on the claims, that you and
Mr. Colby came into the office—AA llliamF. Ket-
tenbach \s private office—and talked the matter
over, and you told :Mr. Kester, or Mr. Kettenbach,
or either of them, that you had checked these
claims over, and you knew they were the best
claims in the whole township that was subject
to filing, and that Mr. Kester told Mr. Colby
that they Avould go and furnish the money for
the proof, and take the claims under the same
conditions that you had with the entrvmen, to
pay them $200.00 for their right?
WITXESS: Xo; I never had any such con-

versation.

MR. TAXXAHILL: Just answer the ques-
tion.

A. Well, the way I understand the question—the way, I mean, that I never had any such
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conversation, between Colby and I and Ketten-
bach, or Colby and I and Kester, becanse we
never met there to talk that over—any matter
of that kind.

Q. Did yon ever have any conversation
wherein yon said von were to pav the entrymen
$200.00 for their rights?

A. Xo, sir.

Q. Xow, did yon give the names of the entry-
men at any conversation between Mr. Ketten-
bach and Mr. Kester, or Mr. Colbv and vour-
self?

A. Xo, sir."

On pages 2122 to 2124 the witness testifies that he

never had any conversation with Robnett, snch as

testified to l)y Robnett ; that the evidence of Robnett

in relation to all of the conversations concerning

these particnlar tracts of land was and is false.

FREDERICK AV. XEWMAX,
The evidence of Frederick W. Xewman appears at

pages G71 to 694 of the record, direct examination;

r)9."> to 097 cross-examination ; G98 to 700 redirect ex-

amination.

At page (574 the witness testifies on direct examin-

alion

:

Q. Who si)oke to yon about taking up a tim-

ber claim?
A. I spoke to Mr. Emery ; I asked him in this

way : I says, "Mr. Emery, the Avood is getting so

high, I understand you are locating timber
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claims np there; is there any chance at all?"

''Well," he says, "there isn't nuich chance; any
claim that is of any acconnt,'' he says, "is gone:"
he says, "it has been taken np long ago." He
says, "There might be something there yet. I

Avill see yon after a while," or some time or an-

other, "and let yon know if there is any land to
be had." * * * *'*

At page (>7() the Avitness testifies :

A. Why, T says for him to wait a few days.
I says, "I want to see E. (\ Smith, to see if tliey

are loaning any money on Clarkston real es-

tate." I owned a honse and lot in Clarkston,
and I says to Mr. Smith, "Are yon loaning any
money on Clarkston real estate? And he says,
he Avonld, bnt he says, "W^hy not get it over
there?'' And I says, "I am working for the peo-
ple over there, and I wonld rather get it here."

On page 677 the witness testifies

:

A. * * * "Well," he savs, "hoAV mnch do von
want?" "Well," I says, "abont $.S00.00, and pos-
sibly $400.00," I says, "I have some money, bnt
I will let yon know how much I want." And
then I had no more in regards to getting the
money nmtters — I had no more conversation
with Fred Emery till some time before pro\ing
np time.

On page 684 the witness testifies

:

Q. When did yon make your arrangement
Avith Mr. Colby to get the money to make your
proof?

A. It Avas a feAv days before ; I met Mr. Em-
ery, and I says, "Fred"—I told him the circum-
stances of the baidv; the bank Avanted to make
me a tAvo-year loan, and I says, "I don't know as
I AAill CA^er Avant the money that long or not."
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*'Well/' he says, "we don't care to be loaiiiiio-

any money for a year for a small loan like that,'*

he says, ^^we wonld like to loan yon abont $500
for al)ont tAvo years," and I says, "I don't know
as I will want it for two years," and I says to
Fred, "Is there any way to get the money to pay
for the filing now, instead of going to the bank
and borrowing the money for two years?" He
says, "I don't know ; I'll see."

Q. XoAv, where was this conversation?
A. That AA^as right here in LeAviston.

K. Whereabonts in LeAviston?

A. I think someAvheres on the street. I Avas

Avorking at the time and I met him down toAvn.

I says, "I can get the money from the Idaho
Trust Company by mortgaging my home," and I

asked him then if there AA^asn't priA^ate money
besides going to the bank, because they Avanted

to loan it for tAA^o years. '^ * *

Q. IIoAv long Avas that before final proof?
A. I don't think that Avas much OA^er tAvo or

three days.

Q. And then Avhen did he tell you that he
Avould let you haA^e it, or could get it for you?
A. Well, that AA^as—I don't know Avhether it

AA^as the same afternoon or the next day.

On page 695 the Avitness testifies on cross-ex-

amination as folloAA^s

:

Q. And you had no contr^,ct or agreement to

sell it to Mr. Emery?
A. No, sir.

Q. Or to Mr. Colby?

A. No, sir.

Q. Or to Mr. Kester or to Mr. Kettenbach?

A. No, sir.

Q. And you had no contract or agreement to

sell it before you made the final proof?

A. No, sir.
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Q. Xow, Avbeii was it you concluded to sell

your land in relation to the time you made your
final proof?

A. I saw my wife at noon, and I says, "I am
ooing to prove up this afternoon," I says, "Avill

you sign a mortgage so we can get the money
from the bank?" Ami T says, I made arrange-
ments with Emery to get the money and we can
prove up on it ali right." Well, she considered
awhile, and then she says, "Xo, I won't do it,"

she says, "I won't sign no mortgage." "Well," I
says, "what will I do? I will have to prove up
this afternoon. I Avill have to ask Emery if he
can sell it for us." And so after we proved up
on it I says, "Fred, is there any chance to sell

this land now?" He says, "I don't know." He
"says, ''I can find out." He says, "There is al-

ways something selling; perhaps somebody will
buy it." He says, "T will see. ^laybe it will take a
little time." "Well," I says, will you want a
mortgage?" "Well," he say's, "no." I asked him—requested him to get the money for a few days,
until I decided Avhat to do, whether to mortgage
the place or not. And so I Avent and attended to
the furnace, and I says, "Fred, if you can find
anybody to buy that you go ahead and sell it, be-
cause my AA'oman Avon't sign a mortgage."

Q. Then, the affidaAit AA^hich you made as fol-

loAvs
: "That I haAe made no other application

under said acts ; that I do not apply to purchase
the land aboA^e described on speculation, but in
good faith >i^ * * ^ * " ^vas true, AA^as it?
A. Yes, sir.

Tt affirmatiA^ely appears that the evidence of the

Giitryman Frederick W. XeAA^man not only fails to

corroborate the eAidence of Clarence W. Kobnett,

but is in direct conflict therewith, and amply sup-

ports the evidence of Colbv and of Emer\^
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CHARLES SMITH.

The evidence of Charles Smith appears at pages

2995 to 3021 of the record, and on page 2996, in re-

sponse to a question as to how he happened to take

lip the claim, he states

:

MR. GORDOX: Q. Well, noAv, what else

happened? Did you talk with anybody about
that?

A. Why, nobod}' but Ben and I ; and then we
spoke to Fred Emery about locating us.

Q. Well, now, what did 3'ou have to say to

Emery?
A. Well, we asked him if he could locate us

on a claim, and he said he thought he could, and
so he finally did locate us. ^ '^ ^

Q. Did he say anything else to you except

that he could? Was that all that was said?

A. Why, it was all that was said at that time

when we firsjt spoke to him ; and then we asked
him if he would locate us, and he said he would

;

and so—Oh, it was going on to probably a month
during that time from the first time we spoke

about it, and he said he would back us up for to

get a claim, and he located us.

Q. Xow, How do you mean he would back you
up? What do you mean by "backing you up?''

A. Well, we really didn't have money enough
of our own ; at least, I don't think I had : I don't

know what was coming to me at the time. We
had l)een—I was to work there, and we would
draw money whenever we wanted it, whether it

was coming to us or whether it wasn't.

Q. You were married at that time?

A. Xo, sir.
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On page 2998 the witness testifies

:

Q. And who paid your expenses of coming
from the Clearwater down to Lewiston?

A. I paid them myself.

Q. "Where did you get the money?
A. Well, the money I had that 1 had drawn

—

wages.

Q. Did you draw it just before you came?
A. Well, I couldn't say as to that. * * *

A. I couldn't say for certain whether I did
or not. I neyer drawed any until I came doAWi
here, you know. This Ayas where we always
drawed our money, in Lewiston.

On page .'^)00r) the witness testifies

:

Q. Xow, when was it you had the talk about
getting the money to make proof?

A. Well, that was some time between the
time I filed and proying up, I don't remember
the time.

Q. Xow, Ayhat was said about it?

A. Well, there wasn't any more said than I
asked Fred if he Ayould let me haye the money,
enough to proye up on it, and he said he would if

he could, l)ut he was a little short at the time, if
I can remember, but he said he would if he could.
He said, if I rememl)er right now, that he would
if he could make out ; he was a little short of
money himself at the time.

On page 3018 the Tvitness testifies on cross-

examination :

Q. As I understand you, Mr. Smith, there
was no understanding or agreement between you
and Mr. Emery or Mr. Colby, or anyone, that
you should sell your land, before you filed on it?

A. Xo, sir.
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Q. And no understanding or agreement that
you should sell your land, before you made your
final proof?

A. No, sir.

Q. And you had no talk with Mr. Kester or
Mr. Kettenbach regarding the sale of your land,
before you filed on it, or before you made your
final proof?

A. No, sir.

The witness also states that the affidavit he made

at the time he filed his sworn statement, Avas true.

CHARLES DEXT.

The evidence of the witness Charles Dent appears

on pages TIG to 7^]C) of the record, and we quote there-

from as follows

:

A. Mr. Emery was locator at that time, and
he asked me if I had ever taken a claim, and I

told him no, and he wanted to know why I didn't

take one. Well, I told him I didn't know as I

had much use for one; I couldn't sell it. "Oh,

yes," he said, "I could sell a claim most any
time." So I concluded I would take one. (Pages
718-719).

Q. Did he tell you how much the claim would
net vou?

a'. Oh, I told him if I could get $100.00 for

the claim I wouldn't mind taking one. '•^Well,"

he says, ''you can easy enough get $100.00." He
says, "Most anvbodv will give vou $100.00 for

it."

The witness testifies, on cross-examination,

at page 788, as follows:
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Q. Mr. Dent, I understancl j^oiir first conver-

sation with Mr. Emery Avas at your place, was
it?

A. Yes, sir.

Q. What was that conversation, as near as
you can remenilier?

A. Oh, I don't know ; there wasn't mnch of a
conversation about it. He was locating people
up there, and we just got to talking about it,

al)out talking up claims, and he says to me, he
saj^s, "You have never taken one up, have you?"
And I says, ''Xo." And he says, ''Why don't you
take up a claim?" And I told him I didn't know,
I didn't know as T could sell it if I did take one
ui), and he says, "Well, you could easily enough
sell it for $100.00," he savs, ''anvbodv most
would give vou $100.00 for 'it." Well, I told him
I thought if I could get $100.00 I would take up
a claim, but I didn't want to take up a claim and
hold it, because I didn't want to pay the tax on it

and T didn't know when I could ever sell it.

Q. You meant if you could get $100.00 over
and above what the claim cost vou?

A. Yes.

Q. There was no understanding or agreement
Avith him that you Avas to sell your claim to him,
Avas there?

A. Oh, no.

Q. Or to auA^one else?

A. Xo.

Q. When Avas your next conversation Avith
him; the next couA^ersation I belieA^e Avas Avhen
you asked him if you could borroAV the money
to proA^e up on, or something to that effect?

A. I told him I didn't haA^e the money, and
he said they could let me haA^e the money if I
needed it, Colby said ; and he OAved me about $G0
or $70 then, Emery did, but he didn't just have
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it with liim, so when I come down there I seen
Mr. Colby, and he let me have the money.

On page 735 the witness testifies

:

Q. * * * Now there was no nnderstanding or
agreement between you that you was to sell your
land at that time, was there?

A. Oh, no, no. * * *

Q. Then, what conversation did you have in
regard to the claim, after you made your final
proof?

A. I didn't haA^e no conversation much ; I just
told Mr. Colbv I would sell him the claim, and
he said all right.

Q. Did you tell him what you would sell it to
him for?

A. Yes.

Q. How much?
A. I told him if he would give me $100.00 and

pay me what it cost to prove up, he could have
the claim.

Q. That was the first talk you had with
either IMr. Colby or Mr. Emory regarding the
sale of your claim?

A. Yes, sir.

Q. You had then proved up and had your fi-

nal receii)t, had vou?
A. Yes.

The witness also states, on pages 735-736, that the

affidavit he made at the time he filed his sworn

statement, is true.
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LOX E. BISHOP.

The evideuce of Lon E. Bishop appears at pages

2970 to 21)94 of the record. At page 2981 the witness

testifies

:

MR. GORDOX : Q. .Viid did von talk with
Mr. Emery al)out getting the money, or ^vith

Mr. Colby?
A. Well, I spoke about that we would haye

to haye a settlement so I could get the money to

proye np with.

Q. Xow, who did you talk with about that?
A. T talked with ]Mr. Emery about it.

Q. What did Emery say?
A. He said he would settle up with me, and

he would giye me the money.
Q. Xow, what settlement was it you were to

haye?
A. Well, I Ayas Ayorking for him, you know,

and I had worked for him quite a while, you
know, and he had giyen me money along.

Q. Xow, how much actual cash did you get
that day from Colby?

A. Why, I got $400.00.

Q. And how did you hai:>pen to get it from
Colby? Did he OAye you any money; or Ayas it

Emery that OAA^ed you the money?
A. Well, it AA^as Emery. They AA^ere all con-

nected together.

Q. Did A^ou haA'e auA^ talk Ayith Mr. Colby
about it at all?

A. X"o.

Q. And where did a^ou get the moncA^ from
Mr. Colby?

A. Out here on the street.

At page 2990 the AAitness testifies on cross-exam-

ination as folloAA's:
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Q. Mr. Bishop, did you have any talk with
Mr. Kettenbacli, or Mr. Kester, or either of

theru, concerning- the sale of your land, before
you made your final proof?

A. X6, sir.

Q. Did you hare any talk with Mr. Colby, or
Mr. Emery about the sale of 3^our land, before
you made your final proof?

A. Xo, sir.

Q. AA^hen did you first conclude to make a
sale of your land, in relation to the time you
made your final proof?
A. Well, after I proved up.

Q. And who did you first talk Avith about the
sale of your land?
A. AAliv, Emery.
Q. With Mr. Emery?
A. Yes, sir.

Q. And what did he tell you?
A. He told me that Kettenbach would buy.

Q. Did he tell you what he would ffiye you for
it? "

A. Xo.

Q. And then, you had a talk ^Wth Kettenbach
about it, did you?
A. Yes : I went oyer to see him.
Q. You went oyer to see him?
A. Yes, sir.

Q. And it was then you agreed on the price?
A. Yes.

Q. And then he told you to make out the deed?
A. Yes.

Q. And you made out the deed, and went over
and had the deed made out?

A. Yes, sir.

Q, And executed it, and brought it back, and
gave it to Mr. Kester, who was the cashier of the
bank?
A. Yes, sir.
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Q. And vou told liim that you was to get
$050.00 for it?

A. Yes.

Q. And he told you that was right?
A. Yes.

Q. Xow, you stated that you paid back to Mr.
Emery the money that you had borrowed from
him. How much money had you borrowed from
him ?

A. Well, I don't remember just how much I
did get from him. He owed me, and after I got
this money, why, then I owed him.
Q. And I belieye you said that you told him

that you Ayanted to settle up, so that .you could
get the money to make your final proof with?
You wanted the money to make your final proof
with?
A. Yes.

Q. And you had a settlement, did you?
A. Well, he just gaye me the whole amount,

you know, and then I told him that I wanted to
settle up, and he just gaye me the amount.
Q. Gaye you the amount?
A. Yes.

Q. And then when you paid him back it was
determined then how much money he owed you
before he let you haye the $400.00, Ayas it?

Q. That is, determined hoAy much money 3^ou
had coming to you from him?
A. Yes.

Q. And then it Ayas also determined hoAy much
money you OAA^ed him after he let you haA^e the
$400.00?

A. Yes. =i^ * * * *

At page 2992 the AAitness testifies:

Q. And you had no understanding or agree-
ment AAdth Mr. Emery that you Ayould sell him
the land, before you filed on it?
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A. Xo.

Q. Or before you made your final proof?
A. Xo.

The witness also testifies, at page 299o, that the

affidavit he made at the time he filed his sworn

statement, was true.

It affirmatively appears from the evidence of this

witness that he had no understanding with anyone

for the sale of the land prior to the time he made

his final proof, and it was after he made his final

proof that he concluded to sell.

At pages 284-285, relative to these entries, Judge

Dietrich in his opinion states

:

"There is no contention that Kettenbach and
Kester had anything to do with the entries until

about the time of final proof, Avhen, at the solic-

itation of Colby, they agreed to advance the

money, and thereafter, closely folloAving the fi-

nal proof, they purchased the claims; it is ob-

vious therefore that they could not have had
any unlawful agreements with the entrymen.

The theory of the government, however, is that

such agreements had been entered into with
Emery and C'olby, or one of them, and that the

defendants were advised of such agreements be-

fore they purchased the lands. Aside from the

testimony of Robnett, there is no direct or posi-

tive proof that any one of the claims was in-

valid, and while the conditions surrounding the

transfer are of such a nature as to warrant a

close scrutiny of the claims, the circumstances

are quite as readily reconcilal)le with the theory

of the lawfulness as with the theory of the un-
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lawfulness of the relations existing between the
several entrymen and Emery and Colby. It is

conclusively shown, I think, that in material re-

spects Robnett's account of what occurred in the
bank is incorrect, and I am convinced that the
witness Colby truly states how Kettenbach and
Kester came to purchase the claims. Upon the
Avhole

, it is thought that the evidence is insuf-

ficient to warrant a cancellation of any one of
these patents.

^ye have heretofore stated that each and all of the

entrymen were and are in conflict with Robnett ; that

Colby and Emory are in conflict with Robnett, and

Judge Dietrich prefers to believe these witnesses in-

stead of believing Robnett, and held the patents in-

tact.

We most respectfully pray that a rehearing be

granted in relation to these entries, to-wit, the en-

tries of Lon E. Rishoi^, Frederick \^\ Newman,

Charles Dent and Charles Smith.

In connection with these entries we call the

Court's attention to the authorities cited under

"Points and Authorities, II," pages 219-224 of our

original brief, and we call the Court's attention as-

pecially to the case of United States t^s. Stinson, 197

U. S., 200-204; 49 L. Ed. 724, in which the court says :

"2. The government is subject to the same
rules respecting the burden of proof, the quality
and character of evidence, the presumptions of
law and fact, that attend the prosecution of a
like action bv an individual.'
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Quoting from the MaxweU Land frranf Case, 121

IT. S. .325 ; 80 L. Ed., 949, the Court in the Stinson

rase (Supra), says:

"It should be well understood that only that
class of evidence that commands respect, and
that amount which produces conviction, shall
make such attempt successful."

In Colorado Coal & Iron Company i\s. United

mates, 123 U. S. 307, 31 L. Ed., 182, the Court says:

"It thus appears that the title of the defend-
ants rests upon the strongest presumptions of

fact which, although they may be rebutted, nev-
ertheless can be overthrown only by full proofs
to the contrary, clear, convincing and unam-
biguous.'"

It thus appears in the cases hereinbefore referred

to, that the evidence is far from being clear, convinc-

ing or unambiguous ; save and except that it occurs

to us it is clear, convincing and unambiguous in

faA^or of the appellees; and upon the evidence alone

the patents should not have been cancelled.

We also call the Court's attention to a point made

in our original brief: —that the Court below saw

the witnesses in two other trials, observed their man-

ner of testifying, had a better opportunity to under-

stand the facts and circumstances surrounding their

evidence, and, after seeing the witnesses and hearing

them testify, the lower court found in favor of the ap-
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pellees and against the contentions of the appel-

lant; and we again call the Court's attention to the

cnse of the State of Idaho vs. Baird, 13 Idaho, 12G;

80 Pac. 21)8, wherein the Court says at page 137 of

the Idaho Reports

:

"It is urged, however, that the case was tried
by the Court, upon the evidence taken by the
stenographer at the former trial, and that the
Court had no witnesses before it and for that
reason the rule last above stated does not apply
herein. This Court has held that that rule did
not apply when the trial Court heard the case
on written or documentary evidence, but it will
be observed in this case that the Judge who de-
cided this case sat at the former trial and heard
the witnesses testify, and, no doubt, observed
their demeanor on the stand, and, if that be true,
the rule first above stated would apply/

II.

WILLIAM McMILLAX.
The entry of William McMillan is in no Avay con-

nected with the evidence of Clarence W. Robnett, it

appearing affirmatively from the evidence that Rob-

nett had nothing to do with the entry, and the evi-

dence of this witness would have no bearing upon the

same.
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We call the Court's attention to the evidence of

^A illiam McMillan, appearing at pages 532 to 551 of

the record. At page 534, the T\itness testifies that he

h-^d a conversation with George H. Kester concern-

ing the taking up of a timber claim

:

Q. Well, what was Mr. Kester 's business
there at that time?

A. Well, his business, he was up in the upper
country some way, and he was well acquainted
with me, and he was up in there and it was a
nigh cut across that Avay to Orofino, and he rode
past there and called in to see me.

O. When was this couA^ersation?
A. It was in October, 1904, I think. ^= * *

O. Xow, what did Mr. Kester say?
A. Why, he asked me something about wheth-

er I had used my right for a timber claim,
and wasn't I going to take one, and
I told him I hadn't. I didn't know anythinq:
about timber claims at that time. I told him I
hadn't, and told him that I didn't have money
enough to take one Avithout mortgaging my
place, and I told him I wouldn't do that, and so
he said if I took a notion to take one if I needed
a little money he would help me out, which he
did. I had part of the money but I didn't have
enough.

Q. Did you ever see him again or talk with
him again before you filed on your claim?

A. Xo, I didn't. I never seen him till after I
had filed on my claim. *****

On page 535 the witness testifies that he had made

arrangements with Mr. Dwyer to locate him on the

land, and on page, 530, in response to a question, the

witness testified

:
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Q. Was there anything said to you about the

value of the claim?

A. No ; but he told me I would be safe enough

in taking one, if I could raise the money to

prove up ; it would come in the market pretty

soon. There wasn't any timber claims hardly

selling at that time.

Q. Did he tell joii that he would insure jou

so much money over and above expenses?

WITNESS:' Well, he said I would be safe

enough; that I could make $100.00 or $150.00

for it anvhow—safe enough to take one.

MR. (iORDOX: Q. Xoav, how did he ex-

press that?
A. Why, he said that I would be safe enougu,

you know; something to that effect; I couldn't

just tell vou word for word now.

Q. Well, what was that about the $1.00.00 or

the $150.00?

A. Well, that he was pretty sure I could

make that much out of it above expenses, and

I was well satisfied with that at that time, if I

could make that much. I didn't know whether

I could make it or not. I was pretty sure I

could make that, or he wouldn't have told me I

could make that much.
Q. Did you know of anyone at that time that

was buying claims?

A. No, I didn't. I knowed some of them had
claims that couldn't sell them.

Q. Did you have any understanding or agree-

ment with Mr. Kettenbach, or Mr. Kester, when
you first talked with him, as to whether you

were to turn that claim over to him?
A. I did not.

Q. Or to anyone he told you to?

A. I didn't have any agreement.

Q. Did you have an understanding?
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A. Well, no, I don't know that I had any un-

derstanding, I understood that I could turn it

over to him if I had a mind to, but I could turn

it over to anybody else. I wasn't forced to turn

it over to him.

Q. Well, Avas it your understanding when he

made the agreement with you that he would fur-

nish you the money, that you would turn it over

to him?
A. No, there was no such agreement as that

at all.

Q. What's that?

A. No, I didn't make any such agreement as

that at all, whatever.

Q. Well, what did you expect to do with that

claim when you took it up?
A. I expected to sell it as soon as I could and

get what I could out of it.

Q. And who did you expect to sell it to?

A. Well, I expected to sell it to whoever

would buy it. Of course, he told me about it,

and I would gtve him the preference.

Q. But that is what you expected to do when

you had your first talk with him and when you

came to the conclusion that you would take it

up?
A. When I had my first talk with him I didn't

have much idea, and I thought it over for a day

or two, and then I thought I would.

The witness then states that a man by the name

of Bliss located him on the land, and that Mr.

Dw^^er made arrangements with Mr. Bliss to locate

him.

On Dages 540-541 the witness testifies to the man-

ner in which he procured the money to make his final
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proof, and in response to questions, the witness tes-

tifies :

Q. Do von remember whether or not you saw
Mr. Kester then, l)efore you made your final
proof?

A. Yes, I seen him.

Q. "WTiere did you see him?
A. I seen him at the bank where he worked

at the time.

Q. Right in the bank?
A. Yes.

Q. And wliat Avas your conversation with
him then relative to this claim?

A. Why, nothing- more than I told him, T says
to him I had taken a claim and I haven't got
money enough, and he says, "I will help you
out," and he wanted to know how much it was,
and I told him hoAv much I wanted. In fact, he
told me when I first seen him that he would help
me out, and he didn't go back on his word.

Q. Xow, do you remember how much you got
on that occasion?

A. I think T got about $300.00, something like
that. I had something over $100.00 of my o\^^l.

It took $400.00 to prove up on, and I had some-
. thing over $100.00.

Q. Was that the same day that you made
your proof? * * *

A. Yes. I came in on the train and proved
up the same day.

Q. And did you give Mr. Kester a note?
A. I did not. He didn't ask for any.
Q. You say you didn't, and he didn't ask for

one?
A. Xo. * =!= * ^

On page 549 the witness testifies on cross-exam-

ination that he sold the land nearlv two vears after
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he made his final proof; that there were no buyers

in the field, and no one offered to purchase the same

;

that he used $100.00 of his ot\ti money to pay the pur-

chase price; that the balance of the money he bor-

rowed from Mr. Kester ; that he told Mr. Kester he

would pay it back when he sold his claim ; that he had

no contract or agreement for the sale of the land

prior to the time he made his final proof, and that

the affidavit he made at the time he filed his sworn

statement, that he had no agreement to sell the land,

was true.

On page 551 the witness testifies that he did not

feel that he was under any obligations to sell the

land to Mr. Kester, except that he should give him

a preference right to purchase it; and that he did

not feel that Mr. Kester was under any obligations

to purchase the land.

It affirmatively appears that Mr. McMillan was

entitled to exercise his stone and timber right ; that

he filed upon the land, used $100.00 of his own money

to pay the purchase price, and borrowed the remain-

der from Mr. Kester to pay for the land; that he

kept the land for two and a half years after making

his final proof, and finally sold the same to Kitty E.

T>vryer. The record does not contain the slightest in-
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timation of an agreement to sell his land prior to fi-

nal proof, or for two and a half years thereafter.

In relation to the entry of McMillan we also call

the Court's attention to the opinion of Judge Diet-

rich, appearing on page 29() of the record, wherein,

after a careful consideration of all of the evidence

l)earing upon the entry, Judge Dietrich states

:

''There was some sort of a general promise
by Kester, who seems to have been very friendly
to the entryman, to give him assistance if he
needed financial help when it came to making
his final proof. A careful consideration of the
entryman's testimony convinces me that he did
not have any understanding, exi)ress or implied,
by which he was to sell the land to any person,
and that no other person had any interest in the
entry. The entryman apparently did feel under
some moral obligation to give to the defendant
Kester an opportunity to purchase, but such ol)-

ligation involved only a recognition by the en-

tryman that Kester favored him by loaning him
a part of the money required for the final
proof.-'

From Judge Dietrich's knowledge of the case, and

his acquaintance with the surrounding circum-

stances, he Avas not convinced that the evidence Avas

clear, convincing, conclusive and unambiguous, and

held that it did not come within the rule laid dowTi

by the Supreme Court of the United States, defining

the nature of the evidence necessary to justify the

concellation of a patent.
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We are conviiiced that a re-consideration of this

evidence and a re-examination of Judge Dietrich's

opinion in relation thereto, will convince the Court

that it did the defendant Kitty E. Dwyer an injustice

in holding for cancellation this entry.

III.

In relation to the remaining patents, Carrie D.

Maris, John H. Little, Ellsworth (M. Harrington,

Bertsal H. Ferris, (xeorge Ray Robinson ; also Soren

Hansen, Drury M. Gammon, David S. Bingham;

Charles E. Loney, Mary A. Lone^^, Frank J. Bonney,

James T. Jolly, Effie A. Jolly, Charles S. Myers,

Janie Myers and" Clinton E. Perkins, we call the

Court's attention to our original brief in relation to

these entries, and references to the record therein

made ; that of eBrtsal H. Ferris, appearing at page

23 of our brief, and wherein the said Bertsal H. Fer-

ris testified that he kept his land two or three years

after he made his final proof before he sold the same

;

that the first agreement he made in relation to the

sale of his land was when he agreed to sell it to Ket-

tenbach two or three years after making his final

proof; that he tried to sell it to other parties, and at

one time gave an opinion to Fred Emery.
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GEORGE RAY ROBIXSOX.

The evidence of George Ray Robinson appears at

pages 25 to 27 of our original brief, and we would

call the Court's attention to the evidence of George

Ray Robinson, appearing on page 27 of our original

brief, (pages 1341-1342 of the record), wherein the

witness testifies that he remembered of Mr. Ketten-

bach talking to him on the street concerning the pay-

ment of his note, and that ^Ir. Kettenbach urged him

to keep his land, and pay the interest, or the princi-

pal in $5.00 paATuents: and that Mr. Kettenbach

wanted him to pay $5.00 per month ; that he told Mr.

Kettenbach that he could not sell his land to anj^one

else, and that Mr. Kettenbach told him, if he was not

satisfied to keep the land, he Avould look over the pa-

pers and see how much he could allow him for the

claim; that he had carried his note then upwards of

two years.

If it be a fact that William F. Kettenbach or

George H. Kester was endeai^oring to acquire this

land, he would not have reluctantly purchased it at

the price it was offered, and especially when he was

paying more for the land than it could be sold for to

anyone else.

Concerning the entries of Bertsal H. Ferris and

George Ray Robinson, Judge Dietrich in his opinion,
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at pages 321-325, discusses the evidence in relation

thereto, and on page 322 Judge Dietrich states

:

"It is abundantly shoA\ai, I think, that there

was no intention on the part of the entr^Tueu

until long after final proof to convey to Ketten-

bach, and that there was no expectation on the

part of Kettenbach, when he left Kobnett or the

entrynien haA'e the money, that he would secure

title to the lands. The entrynien, as appears

from the dates of the deeds, held the lands a con-

siderable length of time, and transferred them
to Kettenbach because they were unable to do

any better with them. Ferris realized nothing

out of the transaction, and apparently lost some
personal expenses. Robinson netted approxi-

mately $70.^'0. It is also plain that Robnett

felt under no obligation to purchase the land and
exercised no real control over the sale thereof.

The understanding, as I gather it from all of the

evidence and the circumstances disclosed by the

record, including the statements of the several

parties, is that Robnett, in encouraging these

men to make entries, led them to believe that he

Avould be able to negotiate a sale of the lands

after title Avas secured, so that they Avould real-

ize a substantial profit, and in that belief they

entered the lands and assumed the mortgage
obligations referred to."

CARRIE D. MARIS.

The evidence of Carrie D. Maris appears at pages

6 to 11 of our original brief, and Ave call the Court's

attention to page 8, Avherein the AAdtness testifies to

the repeated efforts Robnett made to sell her land
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man at Moscow Avho claimed he was ready to pur-

chase the land; and, after repeated efforts, it was

finally sold to Kester and Kettenbach, who paid a

hii^her price for the land than Eobnett was able to

sell it for to am^one else.

We also call the Court's attention to Robnett's af-

fidavit, portions of which are copied on page 10 of

our original brief, wherein Robnett testified that no

prior agreement existed between himself and Carrie

P. Maris, and that no arrangements whatever exist-

ed between himself and George H. Kester and Wil-

liam F. Kettenbach for the purchase of this particu-

lar claim for more than a year after final proof Avas

made.

In his opinion, at pages 305 to 308 of the record.

Judge Dietrich discusses the evidence in relation to

this claim, and on page 307 the Court states

:

"As already stated, it is impossible to read the
testimony of the entryman without being im-
pressed with the fact that, for a long period of
time before the sale to Kester and Kettenbach,
Eobnett had been making strenuous efforts to
dispose of the land, but in A^ain. Apparently the
highest offer he had eA^er receiA-ed AA^as $1,500.00.

Under these circumstances it seems quite in-

credible that he, as the OAA^ler of this land, and
being anxious to sell it and get as much as possi-

ble for it, and haAdng been unsuccessful in sell-

ing it to strangers, Avould go to Kester and Ket-
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tenbacli and \^j bare the facts disclosing the in-

validity of the title, for the purpose of inducing

them to pay $100.00 more than he had ever been

offered for the land. Only great simplicity of

character, together with a highly sensitive con-

science, would account for such an unusual pro-

ceeding, and it is hardly necessary to add that

Robnett seems to have possessed neither these

qualities in a very high degree."

The discussion of Judge Dietrich in relation

to this entry is very interesting in view of the fact

that Robnett had made an affidavit as late as July

1st, 1909, (appearing at page 10 of appellees origi-

nal brief) in which he stated under oath that no

agreement existed between Carrie D. Maris and Kes-

ter and Kettenbach for the sale of the land prior to

the time final proof was made, and that no relations

existed between him, Robnett, and Kester and Ket-

tenbauch, concerning the sale of the land, prior to

final proof.

JOHX H. LITTLE.

The evidence of John H. Little appears at pages

12 to 15 of our original brief, (pages 1609 to 1627 of

the record) , and we would especially call the Court's

attention to the evidence of Mr. Little, wherein he

stated that Robnett never mentioned the names of

Kester and Kettenbach as being parties who were



36

prospective purchasers of the land, and, on page 14,

Mr. Kettenbach told the witness to try to sell his

land to some one else ; that he did try to sell to other

parties, but was unable to do so; that his arrange-

ment with Robnett was not carried out ; that Ket-

tenbach told the witness that he had nothing to do

with Robnett.

On page 1."), the witness testifies that he had no

contract, understanding or agreement with Mr. Ket-

tenbach, Mr. Kester, or Mr. D^\^er, prior to the time

he made his final proof.

Judge Dietrich refers to the claim of John H. Lit-

tle in his opinion, at pages 318-321; and on page 319

the Court sa3^s:

"As already noted, Robnett does not testify

that he was to control the sale of the land, and
if he was to have the control and disposition of
it, it would be strange if the amount which the
entrynian was entitled to realize was left in

such an indefinite status. From Robnett's tes-

timony it appears that when the arrangement
Avas made for this entry the money for the pur-
pose was to be procured from Curtis Thatcher,
who advanced a small amount for the payment
of preliminary expenses, l)ut then, for some rea-

son, did not carry out his agreement. Upon in-

itiating the entry, and before final proof, Lit-

tle gave a note for the location fee, amounting
to either $125.00 or $L"'>0.00, according to Rob-
nett's testimony. This was afterwards taken
care of by the money procured from Kettenbach.
Acording to Robnett's testimony, Avhich is in
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harmony witli that of Kettenbach and Little,

Kettenbach originally had no interest in the

entry, and had no expectation of getting the

title'. He (Robnett) testified:"
" 'Q. Xow, what became of that claim, do

you know?' "

'• 'Q. It was finally deeded to Mr. Ketten-

bach.' "

" 'Q. Do yon remember the transaction in

connection with that, the conversation relative

to it?'

"

" 'A. Why, the deal failed to go through that

I had at the time of the location, and of course

the mortgage came due, and Mr. Kettenbach

told Mr. Little that he would have to either pay
the mortgage or deed the claim, and he deeded

the claim.'
''

"Robnett testifies in general language that

Kettenbach and Kester knew of the arrange-

ment he had with Little, but he does not say

what he told fhem or in his couA^ersation with

them what arrangement he claimed to have had
with Little. The entryman appears to have tes-

tified frankly, and as to his arrangement with

Robnett he said

:

" 'Q. Xow, what were you to do with this

claim after you took it up, what was your

arrangement?'
"

" 'A. Well, the understanding was that

Rolmett was to find me a buyer for the

claim. He guaranteed to sell me the claim

—to sell the claim for me.' "

" 'Q. Did he tell vou when he would sell

it?'
"

" 'A. Why, he said the chances were fa-

vorable for an early sale—a verbal agree-

ment was all.'

"

" 'Q. Did he tell you whether or not he
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had anybodj^ in mind or was assembling
claims?' "

" 'A. Xo, not at that time he didn't, not
until after we had proved up, before he
made any statement in regard to assem-
bling claims.'

"

" 'Q. Now, did he tell you how much you
were to get out of your claim? This is the
first talk you had Avith him before you
filed?'

"

" ^A. Well, Avhen we came back he told
me Avhat a valuable claim I had got. I don't
remember the amount, but he discussed it,

and I felt very jubilant over the fact that I

had got a good claim. I had taken his word
for it all.'

"

"If the entryman had an agreement by which
he was to get only a small specified amount out
of the claim, his state of mind upon being in-

formed that he had a good claim is not easily
explained. He Avould have had no very great
interest in the nature of the claim if he was
guaranteed so much and Avas to get only so
much out of it. The entrATiian further testifies
that Robnett disappointed him in not getting a
purchaser for the claim, and that Kettenbach
AA^as urging the payment of the mortgage and
Avas threatening to foreclose. He AA^ent to Ket-
tenbach and tried to induce him to purchase the
claim. Kettenbach told him he was not buying
timber, and advised him to try to sell to some-
one else, but finally took the claim and paid
him a triAial amount in excess of AA^hat Avas due
upon The mortgage.' "

"I conclude that the eAidence does not sup-
port the charge that there was any fraud in the
original entry, or that Kettenbach at the timie
he purchased had knoAvledge of any alleged
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fraudulent agreement between the entryman
and Kobnett."

We feel that a reconsideration of this entry, and

A reexamination of the evidence in relation to the

same, will convince the Court that this patent should

not be cancelled, and that an injustice is being done

the defendants in the cancellation of this entry.

We respectfully pray for a rehearing and a recon-

sideration of the evidence in relation to this entry.

ELLSWORTH M. HARRINGTON

The evidence of Ellsworth M. Harrington appears

at pages 15 to 17 of our original brief, (pages 1355

to 1360 of the record) wherein the witness testifies

that Robnett was not to sell the land for him, but in

case he did sell it he was to receive a commission;

that no agreement existed for the sale of the land.

"Q. You mean you didn't have any written

agreement?"
"A. No, nor no verbal agreement in that way

;

not positive. He was dealing in timber claims,

and if he had a chance to sell it, he had my per-

mission to sell it."

The witness also testifies that he had no arrange-

ments with either Kester or Kettenbach to purchase

the land.

We call the Court's attention to the opinion of

Judge Dietrich in relation to the entry of Ellsworth
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M. Harrington, appearing at pages 313 to 316 of tlie

record.

On page 314 the Court states: (Beginning at bot-

tom p. 313).

"According to Kettenbach's testimony, he toolv
the mortgage and finally purchased the claim
practically under the same circumstances as
are shown to haye surrounded the morfoaoes
upon, and the purchase of, the Long claims
Harrington himself testifies, and his statement
IS not disputed, that he realized clear out of the
claim Jf?2<)l).40, and so far as appears Robnett ffot
nothing except the location fee and possildy the
bonus or a part of the bonus included in the
mortgage note. It is quite clear that Ketten-
bach had no understanding before or at the time
he took the mortgage that he was ultimately to
procure title to the land, for efforts were made
by Robnett and Harrington to sell to other par-
ties, and, being unsuccessful, the entrAmian sold
to Kettenl)ach."

''The only eyidence relative to the regularity
ot the entry is found in the testimony "of Rob-
nett, already referred to, and that of the entry-
man. The entr^Tnairs version of the arrano'e-
nient between himself and Robnett is materiatly
different from that of Robnett, and if true
there was no unlawful or improper agreement or
understanding. The entrATuan appears to have
testified Avith considerable candor. In reply to
questions put to him by counsel for the gm'^rn-ment he testified that prior to makino- the entry
there was nothing said as to Avhat he wouldmake out of the transaction or about the sale
of the land. He said

:

"'Q. Was anything said about what the
land Avas Avorth?' "
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" 'A. There may have been ; I don't re-

member ; I think there was though. I think
it Avas in the neighborhood of $1,000.00; I

ain't positive though."
" 'Q. Now, what was said? Was it said

that 3^ou could get $1,000.00 out of it?'

"

" 'A. Well, no. He (Robnett) may have
said it was worth in that neighborhood, of

$1,000.00; there was nothing said positiv*

that it was.' " * * *

" 'Q. Now, what was there in it for

him?' "

" 'A. Well, he was to get a commission
out of it for selling the claim, I think.' "

" 'Q. And he was to sell the claim?'

"

" 'A. Xo, he wasn't to sell it. If he did
sell it he was to get a commission for selling

it. There wasn't no agreement that he was
to sell it.'

"

On page 31C^the Court states

:

"I conclude that the record does not sustain
the contention either that the entry was invalid

or tlfat Kettenbach, at the time he made the pur-

chase, had notice of any alleged invalidity."

SOREX HAXSEX.

The evidence of Soren Hansen appears at pages

100 to 105 of our original brief, and we would es-

pecially call the Court's attention to the evidence of

this witness, wherein he testifies that Robnett told

the witness he ought to get from $300.00 to $500.00

out of the place, and he could receive that when he

vsold the land:
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"Q. How Avere you to get the three or five

hundred dollars out of it.-'

"A. Why, Avheu he sold it. He said he would
be able to sell it; he had more claims, and he
would be able to sell it for me."

The witness also testifies to the several deeds he

executed, and also states that he had no understand-

irig or agreement with either Kester or Kettenbach

for the purchase of the land.

We also call the Court's attention to the evidence

of William F. Kettenbach upon this same question,

appearing at pages 1G89 to 1G91 of the record; also

to the evidence of E. X. Brown, appearing at pages

1G()7 to 1687 of the record.

The evidence falls far short of beinsr clear, con-

elusive and unambigiious, and is in direct conflict

Avith the eA idence of Clarence W. Robnett.

DAVID S. BIXGHAM
The eAidence of DaAid S. Bingham appears at

pages 12() to 130 of the appellees' brief, and at pages

1139 to 1171 of the transcript, and on page 127 of

our original brief, AA^e copied the eAidence of the Avit-

ness relative to the manner in which he took up his

timber claim, and wherein the witness testifies that

he neA^er talked Avith Kettenbach, Kester or DAAyer

concerning the taking up of the land ; that he trans-
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acted Ms business with Mr. O'Keefe; and the only

understanding he had with Mr. O'Keefe, relative to

this land, was that Mr. O'Keefe was to have the prior

right of buj^ing it when the witness proved up.

On pages 128-129, of our original brief, the witness

testifies to his negotiations with Mr. O'Keefe rela-

tive to the sale of the land, and that there was a ten-

acre tract in Cloverland Orchard Tracts which the

witness desired to purchase, and hj making a sale of

his land at that time, he could purchase this tract

of land. The evidence of the witness is very clear

that O'Keefe and the witness arrived at an agree-

ment for the purchase of the land at that particular

time, and this was in the neighborhood of two years

after the witness had made his final proof.

In relation to the entry of David S. Bingham,

Judge Dietrich in his opinion, at pages 342 to 349,

gives a very clear statement of the circumstances

surrounding the evidence in relation to this entry,

and at page 345 of the record quotes the.evidence of

the entr;^Tnan in relation to his entry and his final

proof, and at page 349 states

:

"Clearly such testimony, with its apparent in-

consistencies and contradictions, cannot be ta-

ken as satisfactorily establishing the affirma-

tive proposition that there existed between the

entr^Tiian and O'Keefe at the time entry was in-

itiated anv understanding or agreement upon
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the part of the entryman that he was to sell to
O'Keefe or to sell to any person for any fixed
])rice. An nnderstanding by an entryman that if
he sold he would give the first opportunity to a
desi^ated person to purchase, provided such
person would give as much as anybody else, does
not constitute an agreement obnoxious to the
statutes pertaining to the entry of timber
lands."

It will also be ol^served that Jackson O'Keefe was
dead at the time of the hearing; his evidence could

not be produced, and the defendants were at a dis-

adyanlage in proving conclusively that there was no

fraud or irregularity in connection with this entry.

We believe that upon a reexamination and a re-

hearing upon this entry, the Court Avill be convinced

that this patent should not l)e cancelled.

IV.

THE STEFFY GROUP.
This group includes the entries of Charles E.

Loney, Mary A. Loney, Frank J. Bonney, James T.

Jolly, Effie A. Jolly, Charles S. Myers, Janie

Myers, and Clinton E. Perkins.

We can add but little to what we have heretofore

said on pages 69 to 92 of our original brief, and we
most respectfully call the Court's attention to the
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araniiinent and quotations from the evidence appear-

ing thereat ; and believe that a re-examination of the

record in relation to these entries will conAince the

Court that the defendants Kester and Kettenbach

had no knowledge of the manner in which the claims

were acquired, or of any irregularity in connection

therewith; and Ave most respectfully request that a

re-hearing be granted in relation to these claims.

We also desire to call the Court's attention to the

verdict of the jury, appearing at page 4180 (bot-

tom) of Vol. XI. of the records, wherein the defend-

ants were acquitted upon the charge of conspiracy

in relation to the acquisition of title to the lands in-

volved in this proceeding. Almost all of the entries

referred to herein were involved in those indict-

ments, and those entries not specifically referred to

in the indictments were referred to in the e^ddence,

and the witnesses appeared and testified in relation

thereto, which has as much force as if they had been

set out and specifically described in the indictments.

We are firmly of the belief that this verdict of ac-

quittal by a jury should have great weight with the

court, and especially so when the trial Judge who

saw the witnesses, and observed their manner of

testif;\ing, also found in this case in favor of the de-

fendants in relation to these particular entries.

Vol. XI, Page 4180 (bottom).
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V.

DKURY M. GAMMOX
We haA e referred to the entry of Driiry M. Gam-

mon at pages 113 to 114 of appellees brief, and we

can add little to Avhat we ha^e there said ; but we are

convinced that a re-examination of the record, and

of the evidence of Drury M, Gammon, will convince

the Court that this patent should not be cancelled.

It is unreasonable to assume that Kobnett would

advise the officers of the bank of the irregular man-

ner in which the title to this tract of land Avas ac-

quired. It was to his interest to keej) it secret, and

to prevent the officers of the bank from obtaining

kTioAA ledge of the same.

We respectfully submit that a re-examination of

the evidence and of appellees' brief in relation to this

entry will coua ince the Court that the patent should

not be cancelled.



Your petitioners severally pray, therefore, tliat

an order may be made and entered for a re-liearing

of the argument in this cause, on a day to be appoint-

ed by this Court, at the present term, and upon such

points as the Court may direct.

WILLIAM F. KETTENBACH and

GEORGE H. KESTER.

By GEO. W. TANNAHILL,

Residing at Lewiston, Idaho,

Their Counsel.

GEO. W. TANNAHILL,

Residing at Lewiston, Idaho.

Attorney for petitioners for whom he appears.

JAMES E. BABB,

Residence: Lewiston, Idaho,

Attorney for petitioners for whom he appears.

The undersigned, attorneys for petitioners, DO

HEREBY CERTIFY : That in their judgment the

foregoing petition for a re-hearing is well founded,

and that it is not interposed for delay.

Bated this 12th dav of November, A. D. 1913.

GEO. W. TANXAHILL, and
JAMES E. BABB,

Counsel for Appellees.


